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Far West Water & Sewer Company, Inc. ("Far West") hereby asks the Commission for a 

declaratory ruling that the execution of a promissory note to secure payment of a preexisting 

obligation does not require financing approval by the Commission under A.R.S. 0 40-301 et. seq. 

In the alternative, should the Commission determine that financing approval is necessary, Far 

West asks the Commission to approve the note. 

I. BACKGROUND 

Far West has been engaged in a multi-million dollar construction program to expand and 

upgrade its wastewater treatment plants. This construction was required to comply with a June 

22,20 10, Consent Judgment with the Arizona Department of Environmental Quality and to 

satisfy Far West's public-service obligations. The Consent Judgment included deadlines to 

complete identified plant upgrades and mandated substantial financial penalties if these deadlines 

were not met. 

The Consent Judgment allowed Far West to consolidate its operations by 

Expanding and upgrading the Del Oro Wastewater Treatment Plant; 

Expanding and upgrading the Palm Shadows Wastewater Treatment Plant; 

Closing the Villa del Rey and Villa Royal Wastewater Treatment Plants and 

directing their flow to the upgraded Del Oro plant; 
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0 Closing the Palm Shadows Wastewater Treatment Plant, constructing a new force 

main, and directing flows to the upgraded Section 14 Wastewater Treatment Plant. 

The expanded and upgraded wastewater treatment plants are state-of-the-art facilities that, 

through an ultra-filtration process, will transform wastewater to reclaimed water that is A+ in 

quality, a level which exceeds current state requirements. The new facilities will also eliminate 

ador issues that have been reported by some area residents who live adjacent to several of the 

older treatment facilities. 

Zenon Environmental Corporation (“Zenon”) was the vendor for the membrane-filtration 

systems required for Far West’s expanded and upgraded Section 14 and Del Oro wastewater 

treatment plants. As of the first quarter of 201 1, virtually all construction at these plants was 

complete and the Zenon membranes were on site. The remaining tasks required to put these 

plants in service were membrane installation, system integration, and final testing - all tasks that 

required additional services from Zenon. However, Zenon would not proceed with these tasks 

unless Far West could satisfy its pre-existing contractual obligations to pay Zenon 

$2,242,447.61. On Far West’s books, the contractual obligations were shown as accounts 

payable totaling $2,242,447.61. 

To allow construction to proceed and the facilities to be completed, Far West executed a 

promissory note on March 3 1,201 1, with Zenon in the amount of $2,242,447.61. The note 

secured payment of Far West’s accounts payables for Zenon products and services. The note 

was an unsecured obligation for Far West; however, Far West’s shareholders secured the note 

through personal guarantees and pledges of shareholder-owned property. Exhibit A is a copy of 

the executed promissory note. 

Far West has now completed construction of its expanded Section 14 WWTP and Phase 1 

of its expanded Del Oro WWTP. Far West has also completed construction of a new forcemain 

that allows wastewater previously treated at the Palm Shadows WWTP to be treated at the 

expanded Section 14 plant. Completion of this construction has allowed ADEQ to lift its 

moratorium on new sewer hook-ups for areas previously served by the Palm Shadows WWTP. 
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[I. DISCUSSION 

Far West does not believe that execution of the Zenon promissory note required 

:ommission approval. As discussed above, the note merely secured payment of an existing 

iccount-payable balance. These types of business transactions are routine and, to Far West’s 

aowledge, have never required Commission approval. 

Further, obtaining prior Commission approval of the Zenon promissory note would have 

;ubstantially delayed construction of the Section 14 and Del Oro plant expansions and upgrades. 

ilso, this would have indefinitely continued ADEQ’s moratorium on new sewer connections. 

rhese delays would clearly not have been in the public interest and would have subjected Far 

West to significant financial penalties under the ADEQ Consent Judgment. 

[II. REOUESTED RELIEF 

Far West asks the Commission to declare that execution of the March 3 1,201 1, 

xomissory note did not require prior Commission approval. 

In the alternative, Far West asks the Commission to approve the March 3 1,201 1, 

xomissory note. 

Respectfully submitted on March 5,2012, by: 

Craig A. MGks 
Craig A. Marks, PLC 
10645 N. Tatum Blvd. 
Suite. 200-676 
Phoenix, AZ 85028 

Craig.Marks@,azbar.org 
Attorney for Far West Water & Sewer Company 

(480) 367- 1956 
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Iriginal and 13 copies filed 
n March 5,2012, with: 

)ocket Control 
Lrizona Corporation Commission 
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FOR V 4 L U E  RECEIVED. the undersigned, FAR WEST 
~ ~ ~ ~ ~ ~ ~ ~ ~ e r ~ ~ ) ,  hereby promises to pay to [he errdei- 07 
, a Michigan corporation (the "Lender9Y), at the oftice of the L 
2083-7986, or at such other place as tli 

each case. the 'Wee 
USAND FOUR €4 
iatel) available funds 

Note, begirumg on h e  date hereof- before and after maturity (by accelerzdion or ~ ? t ~ ~ , r ~ ~ j s e )  or j ~ ~ ~ ~ ~ e ~ ~ ~  (!)tit: wbject 
to the aefauit rate ot interest set forth below) at the per mnum rate equal IO twelve percertt (1?o/,f per a n n u i ~ ,  2nd tu 
pay ali taxes le\ ied or assessed on this Note or the debt evidenced hereby agairist the Hotder.. arid together 14 ith all 

ctiorr to coilect andlor enforce this Note 
agmwcnt or othei ~ ~ ~ e e ~ ~ e i ~ ~  securing 

or relating to tit s Note or to enforce, preserve. protect, defend, forcslose or sirstain fhe lien of said security 
~ ~ ~ ~ e e ~ ~ ~ ~ n t  or other agreement or i n  m y  Iftigation or controversy trrisiaip 1tom C ~ I  connected with said satcurity 
agreement or nthzr agreement. or this Note. 

attorneys' and other professionaf fees incurred in 
ve, protect, defend, foreclose or realize upon any 5 

Th~s Note has been cxecuted and delivered shbject to the ~ o ~ I o ~ ~ ~ n ~  terms anti eondiiions: 

' ' ~ ~ ~ ~ ~ ~ ~ e ' .  means, ~ + j t h  respect to a n y  Person, anoththcr- Person ahat directly, o r  Irirdmxlly through o w  or 
more iriterrnediavies, Controts or is Controfled by or i s  wider common Control with the Pcrson sper:iAed. 

%usm5s hi)" means any day other than a !jaturd-tshy. S~inday or a day on which ~omi.nurci~d barb iocatcd 
rd, Connecticut o r  in New York  Yew York are required OT permitted by la\v to close. 

*'C'apaciiy Fees" means dl capacity fees paid by developers to &e Borrower fix ";-~'er serviccs which 
capacity fees slaaEl be: (a> directed to a blocked account in the nanx of the Borrower at the Borrower's primary 
tlzposirory bank, and (b) swept daily from such blocked account to an account o f  the L endcr for a ~ ~ l ~ ~ ~ ~ ~ o n  to the 

p.ir"'tcuIarly sat forth hereirt and in !he Cash Sweep Agreement. 

-'Cash Sump Agreenient" means that certain agreement to be entered into 
the Bo:rv\?~cr's priniary ~ ~ ~ ~ ~ ) s i ~ o r ~  bank and a Enancia! institutio~~ at which the Lelider has 
nlE as conteiqAaxed by and more partjcularly set forth hereill and 117 the Cash Sweep Agreernetit 

ong the Bcmower, the 1 ,ender. 
fished an aLcomnt, 

"Code'" means the Internal Revenue Code of 1986, as mended. 

rai" means ali of the property, rights and interests ot'the f3orrower and each Gudruntor that is or is 
inreiided to be subject to the security interests created by the Loan Documents, including, wilEiaut Irmitation the 
~ ~ o r ~ ~ ~ ~ e d  ~ r ~ ~ ~ ~ ~ ~ ~ i e ~  and the collateral dwcrihed i n  the Pledge Agreenienl. 

ionq directly or mdireotlq, of the pow!r tct di 
tllrough the ability lo exercise voting 

"'Controlling" and --Controlled" have meanings correlative therettr 



evideibcad by IWGCS, bonds, debentiires or similar instrum ; ( c) ail ohligarrons 01 such f k e i ' w i i  mdei  conditional 
Sdk or other t i t le retenlion agreements relating to property or assets purchased by such Person (J) all obligatims of 

icd or assumed as the deferred purchace price of property or services (including tiads obligazions and 
ioni  incurred in the ordiriaiy course of' bimsinws), (e) all Debt of others SI:CL cl b> (or fbr .nlhis:l~ the 

iiolder of sirch Debt bas an existing riglit. contingent c r  otherwise, to he secured by) any Lien 011 propc IT 
1 bj  siicl, Person, whether or  no^ tljz obligations secured thereby have been assumed; (i) all ob 

capital leaies; (g )  aEI ohligations of such Ferwn in respect of interest rate ~ ~ ~ ~ ~ ~ ~ t ~ o n  
Foreign currerrcy exchange agreements or other interest or exchange rdte hedging arrangements; 
of such Person iri  rebpect of unftinded vested bcnefits under an) Plan; (i) obligations of such P 
credit, imnkers acceptances or c o ~ n ~ a ~ ~ ~ l e  ~ ~ ~ r a t ~ ~ e i ~ ~ n ~ s ;  and iij) dll obligations of  xtrch Per 
ctidorwnents (other tliarr Cor collection eu deposit in t he  or dinar^ course c.f busmess), and 0th 

)ns of such Person to purchase, to provide f h d s  for pix>inent, tu supply funds to imesf in a 
e to sssrm c% creditor against loss The Debt of atty Penoii shall include the Debt 01' any 

wliicli s x h  Person 1s a yenerai partner. 

Event" means the occurrence of an Event o f  Default or the occunrence ofaiiv condition or event 
whlclr but for the giving of notice or passage o f t h e  o r  both w o ~  Id consthzte zn E.vent of Dehi l t  

"Dollar. or " $  mcaiis fawfurri money of the United Sfalcs of America. 

"f,n\ I! 

to each of the 
conternplated by md more particular 

t" ineans that certain ~ ~ ~ v ~ r o ~ ~ i ~ ~ e ~ ~ ~ ~ ~  ~ n ~ ~ ~ ~ ? ? ~ ~ i t ~  agrccmcrrt with respect 
xecuted and delivered by the Guarantors in favor of the Lender, as 
d in the Post Ctosing Letter. 

"ERISA" nieaiis the Enipioyee Rclircment Irrconie Securit! Act o t I871, as amended ii-oiri time to time, thc 
regu tations and priblislied official interpret& ions thereunder and jiidicial interpretations thereof 

"ERISA Event'' means (a) any "repo&able etent", (1s defined in Smion 4043 of 1:RISA 01 the regutalions 
iswcd i ticreunder, n itEi rcspect to a Pian, whether or not notice is waived: (b) die adoption 

ire the provision of security pursuant to Section 401(a)(29) of the C 
ice with respect to any Plan o f  an . accuintilated iiinding deficiency" (as 

cif the Code or 12 302 o f  ERISA), whether or not waived; (d) ti1 ling pursuant to See 
or Sect on 303 of  EEZfSA of an application for a waiver of the minimum funding standard 
(e) die incurrence of any tiability under 'Title IV of ERISA with respect to the ter 
~ ~ ~ i l ~ i e ~ ~ ~ l ~ ~ ~ e r  F"!aa: Qt) the receipt by Borrower or any ERISA Afiliate front the PBGC o 
iaitenfiaii to terniinate any Plan or lo appoint a trustee to administer any Plan or the intention to terminate any Plan 

to T-itlc iV of ERISA: (g> the receipt by Borrower or any FRlSA Al'iiliafc of any nolice concerning the 
on o ~ ~ i ~ ~ ~ 1 ~ ~ ~ ~ ~ ~ ~  Liability or ;J d e ~ e r r ~ ~ ~ ~ a ~ ~ ~ ~ ~ ~  that a ~ , ~ ~ ~ j ~ ~ e i ~ ~ ~ ~ ~ ~ e r  Plan is, o r  1s expe~ted to be, miolvent or 

i n  rcorgmkation, n the meaning of I'itle IV of ERISA; (h) the ~ ~ ~ ~ ~ e ~ ~ ~ t ~  of d ~ ~ ~ ~ ~ l ~ i ~ ~ ~ ~ d  transaction*' with 
rcspecr to which Borrower or any of i ts  Subsidiaries is a ~ ' d ~ s ~ L ~ a i i f j e ~  person"' (witl-tin the meaning of Section 4975 
ofthc ('odei or :\ith respect to which Borrower or an5 such ~ ~ b ~ ~ d ~ ~ ~ ~  could otherwise be liable, ( i )  

to any defect with respect to the qualification of any I71an; (.j) the voluntq or invduntary 
rm or operational defect with respect to any Plan or the failure to correct an! known defect; (k) 

he failure to 
utions to m y  Ptan pursuant to ERlSA Reguiations sections 25 iO.3-102, aid !rn> azq o 
s p a t  to a Pian or Muiticrnployer Pian that could reasonably be expected to result In a Material 

rcrroaetive rate increase or other charge with respect to any Welfare PI 

"'t.vent _tf !de.iault"' shall have the meaning set Forth in Paragraph 9 hereof 

"F'SR'' means field service represenlative. 



p i n y  . means the Lender, any subsidiary mdmr a 
m y  sthidiary or affrliare of Lendcr which is a party to 
services provided by such subsidiar\' or affiliate lo the Borr 

contracts or proposais relatin 

gavernxnt:nt, any state ur other itiriji sribdiwisiorr thereof, and an) 
Ecial, regulafory, or adniinistr e fuunclioms o f  or pertaining to 

government . 

rs'- means the 11idi~ 
d each other Permi 

Guarantors, the hiss, e 
h owns any interest m an 

other Perso11 \$hich owns iin equity Eiateraht 
the Mortgaged Properties. 

"Hcad (Iffice" shall have the  ea^^^^^ assigned in the first partigraph of this Note. 

"'lndkidtral Guarantors" means Paula Capestro and Sandie Braden. 

"Lien" I E ~ ~ ~ I I S ,  i\ith respect to m y  ;izsset, (a) an) mortgage, deed of trust, lien, pledge, errtmib 
r?.i security intercot 311 or 011 such dsset, wlrether based on ioinmoi~ tam. statute, or contract. (I?) the interest of a 
ve11dor or a I ion agreemar-rt (or WI ty -liiiancing 
kmc k.vrng 
of securities, any purchas 

any ctrndit ionai s eement, capital ?ease or title 
ct ab any oi'the t-oiegoing) re 

inilar right of a third party with respect to  SI^& s 

Recourse Guaranty Agr<ement" means the I iinited recourse guamnty a ~ r e ~ ~ ~ ? e r ~ ~  
rust will guaranty aWI oh 
ty io SI;: limited to the right, titie and 

atrtl derivered bq the Trust in favor ofthe Lender pursuant to which fh 
nder with recourse under s ~ i c h  limited recourse gu 
in m c l  to the Mortgaged Properties. 

"Loan"' means tile Eoan evidenced 19y this Note. 

hdberse Effect * means is) a material advei se tcffect on the bwness, 
Giiarantor, ( b )  materi:j: inzpa E c m  or propertics of  thc Borrower or 

orceability ol this hote or aisy of the othei Loan Documents, material ~ ~ ~ ~ ~ a i r ~ ~ e u n t  o 
ti, enio-ce any ofthe rights and remedies of the Lender hereunder or under any other Loan Dncuinernt, or ( 6 )  rnaterial 
~ i n ~ ~ ~ ~ ~ r t ~ ~ e n ~  afthe ability ofthe Borrower or any Guarantor to perform its'her obligations undei a q  Idom i3ocirment. 

etf I+opertie3" means: (a) the real property owned 17y tlie Trust located ,it IQOO E. county 14'" 
w e  commonly known as the Foo:hitEs Nine EBolc 6hlf Cawst., (b) tlie rea! 
elopers, Inc. located at 14000 E. 56'" Street, Yuma, Ariwiia 85367 and  more 

othills Par 3 Golf Course, which properry is to be transferred to the Trnut oil or before 
rti set forth in the Post Closing Letter. and ( c )  tlrc; rea! poperty mmt.d by the Twit 

Street. Ytima, Ari~oiia 8536'7 and 
r>ropeB?y currently owned by H&S 
cornmanly k11own as t h  
Xpri1 2c)"' a> Intrre pnr 
located at 14476 b. 48'" Street. YuRna. A r ~ ~ o ~ a  85367 and more cornmonly known as the IJas Sdrmicas Golf C'ourse. 
m d  cac h of which is to be mortgaged to the tender pursuant eo the Mortgages. 
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"Mortgages" irneanli those certain mortgages io be executed m c I  delivered lny the I rust with respeci PO the 
g L,ertcr, each of Mortgaged Properties, all a*j conternpiated by and more paiticiharly described 31% 

vvhich s iall be in forin and content satisfac1m-y to the tender in iKs sole and absolute 

ultiempIoj er pian" ds detir ted i Yecr 
Affiliate (a) is making 01- accruing an obligatiom to make 
an yeas made or accried an obligation to make cont 

"Obligatioiis" means all Ivans. advances, inkiest (including interest accruing during til 
h n k  Ixplcy. insolvency. receivership or other s i ~ ~ i ~ a r  proceeding, regardless of whether allowed 0 1  

proceeding), Debt (including n1onc;tary obligations tricurreci during the pendency o f  any balk 
receive1 ship or other similar proceeding, regardless of vhetlrer aIlowed or affowable in such p r ~ ~ e e ~ i i ~ ~ ~ ,  lisbrlities, 
~ ~ ~ ~ ~ ~ ~ t i ~ n ~ ~  guar,.wties. indemnities. covenants and duties iy time owing by the Borrower 01 

Lender and/or to any crf thc Lender's direct and indirect aff'iliates and suhsidiaieb, of' every 
whether or not evidenced by any note or other instrument, whether or not for the payment of  money. whether direct 
or indirect, ~ r i ~ ~ r ~  or secondary, absolute or contingent, due or to becotnc now existing or ~ e ~ 9 ~ a ~ e r  wrisitig 

otc a i d  ilir other Loan Ihumexits, and all reasonable COS~S,  expel f k s ,  charges and attorneys (both 
in-house), paralegafs' and professional fees incurred in  coiinectio th any of the foregoing, or In any 

cted with, involving or E elating to the preszrvalion, enforcement? propectron or dcfinw of, or realization 
Vote, any of the other Loan Documents, any related ~ ~ ~ ~ e ~ ~ ~ r ~ ~ ~  docrriimt or ~ ~ ~ s ~ ~ ~ ~ ~ e ~ ~ ~  any of  the 

oii. all reasamalde collateral securitk and the rights and remedies hereunder or thereunder. mcluding without 11 
costs. expenses and fees incurred in  connection with any "workout" or defaLalt re~olui ion ne 
counsel or otlier p-ofev+iials md furtlzei In connection ~ 4 t h  atiy re-neg 
Debt e! idenced by this Not6 and/or anj of the other Loan Documents. 

"PRGC" m a n s  the Pension Benefi; Guaranty C o ~ ~ o ~ ~ ~ j o i ?  or any entity sricceediiig B P  can3 or all of i ts 
fimc t w n s  under 1;'KiCA. 

" rneaiix any natural person. sole proprietorship. p a ~ ~ ~ e r s ~ ~ ~ .  corporatimi, lirn:ted linb 
cxni stock company, trust, un~i icor~orate~ association. organization, joint wniu 
thoril'y', or other entity of a q  nature whatsoever. 

-'Plan" tnean, any evnptoyec p ou benefit plan (other ihaii a ~ ~ u ~ ~ ~ ~ i ~ p ~ o y e r  Plm) subject io the 
ect of which Borrower or any ERISA Af3iliate i s  (or, if such plaa were 

ted, would undef Section 4069 of ERISA be deemed to be) an *'employer"* as defined In Section d(5) of 
or Section 41 3 of the Code. 

provkions of EXiSA or the Code, lend in 

'Wedge Agreement" means thar certain stock pledge agreement to be executed &rid delivered b j  the 
~ ~ ~ ~ ~ i v ~ d ~ ~ a l  ~ u ~ ~ r : ~ ~ ~ o r s  and any other ~ ~ r ~ ~ ~ ~ o r  which may have an ~ ~ e r ~ h ~ ~  interest in ~ ~ ~ ~ ~ 0 ~ ~ ~ ~ .  if any, in 
Favor of thc Lenciei- regarding the capital stock of the Borrower which is owned by Yfie Indi 
other Guarantor wbich may have an ownership intcrest in the Borrower, if any. as coi.rtex.rtplated by aid inore 
~ ~ ~ j ~ u ~ a r ~ ~ /  described i n  the Post Closing Letter, which stock pledge agreenient qihall be ir r  farm and contenl 
~ a ~ ~ ~ ~ a c ~ o r y  to the Lender in its sole and ab\olute discretion. 

"Post Closing Letter" means that certain Post Closing ~ b l i ~ ~ t i o n s  Letter among the Borrowor, the 
tors and the lxnder dated as of ihc dace hereof p ~ ~ s ~ i ~ ~ t  to which the Rorrowcr aird the ~ ~ ~ ) ~ ~ a i ~ t o r ~  have  

agreed to execute and deliver ilndior provide to the Lender the itenis set tortb therein within ort or bc-fhre the dates 
wc forth therein. 

"Ihrincijtal liepayment. Date" means the firs day 02' each April, July, Octolvei arid January 011 

October I .  201 1 through and iduding  Januany 1,2013 and the ~ a ~ r j ~  Date. 



“’Teclinbc a! Terns and Conditions” has the meaning .set fhrth in Paragraph 7(m) Irereof: 

“Trust” means the Schechrrt Trust of which the Individual Guaranrors ai  e trustees 

d Guard~ity Agrcemerxt” naeaiis the gaaianly a ~ r ~ e 1 ~ ~ ~ ~ ~  to be executed and deiivcred by the 
ors in favor of the Lender pursuant to M hich such Lndividual Guarantors will iinconditic~nally, 

guardnty all ohligtions of the Borrower to the Lender. 

I’Bali” means an> employee weifare benefit pla~i ds such term IS defined i n  %&o~t 5(1) of kRISA 
and in respect of which Borrower or any ERISA Affiliate is an “employer” as defined in Section 3(5 )  ofLR%SA. 

2. ~~~~~~~~~~~~~. I he Borrower is an account debtor of fJic Lender. 1 he Bw-rower lu: requested that the 
E,ewier pennit the Borrower to c~?ve~-t  certain accounts receivabie awing by the i4orrower to the Lender to term 

der has agreed to the i o n ~ e r s m  of $2,242,447.6 1 of accounts recervahle owing 1.1) the Borrower to the 
debt which ter111 debt 15 to Ire evidenced by ilnd repaid in accordm~r twit11 thc- t 

set forth in this Note and the other Loan Documents. 

(a )  Upon the occurrence of a ~ e f a u ~ t ~ ~ ? ~  Lvent (whether or not the tiolder has 
cd payrtrent of  flats hote) or after maturity (by ~cce~era t~on  or otherwise) or after ~ ~ ~ d ~ i ~ e ~ ~ ~  h a b  been 
on this Note, the unpaid ~ r i n c i ~ a ~  balance of this Note shall autoimticiilly and without notice bear ititerest 

Default R .  

EI a frxed rdte per aiirruin equal to eighteen percent ( I  8%). 

(b) Culciriatim oflnterest. Ail computations or interest under this Vote shall be in,&& on the basis o f a  
three himdred ~ i v f y  (360) day year and the actual numher of days elapsed., 

(6) hwfu l  Interest. AI1 agreenieirts betweeii the Borrower and the Holder a! c liereby expressly 
~ ~ ~ i t e d  so $hat in no contingency or event whatsoever, whether by reason of ,deceleration o f  maturity of the 
rntiebtedness evidenced hereby or otherwise, shall the amount paid or agreed to be paid to the I IuI 
rht: forkarance .sf i debtcdness evidenced hereby exceed The ~ ~ a ~ ~ ~ i ~ ~ ~ ~ ~  ~ e ~ ~ ~ s s j ~ ~ ~ ~  under ~ ~ ~ ~ i ~ ~ ~ ~ ~ e  law. R s 
iiscd hcrein, ‘sppli law’’ shall inean the law in effect as orthe date ~ ~ e r e o € ~ r ~ ~ ~ ~ e ~ ~ ,  however, t h f  in thc event 

wlirch results I I I  a higher perniissible rate of interest, then t h i s  Note shall be governed hy 
tive date. In this regard. it i s  expressly agreed that it is  the !iitent ofthe Bow4)wer md the 
livery and acceptance of this Note to contract in strict xiinpfiance with the laws of the 

te of New Vork &om time to trine in effect. If, under or from an: circutilstances whatsoever, fulfillment of any 
provision hereof at the time sf ~ ~ r ~ o ~ a ~ c ~  of such provision shall be e, shnll ir:voive ~ r a ~ ~ s e ~ ~ d i ~ ~ ~  the l imi t  of 
such validrty prrscrrbed by applicable law, then the obligation to be €u I d  shall ~ ~ ~ ~ t o i ~ ~ ~ ~ ~ c ~ ~ ~ y  be reduced to the 
limits of such viiiidity. and if under or Freni circumstdnces whatsoever the I Bolder should ever receive as interest an 
iiniouw which taoiild exceed the highest In% f i r1 rate, such amount which would be excessive interest shall be applied 
to lhc reduction of tkic principit biilanee evidenced by his Note and not to the palnnrent of iirterost. This provisron 
3halI control e w i y  other provision of till aguoements between the Borrower and the Fioldt.r. 

(a) Interest. Interest on the Loan shall be compounded quarterly and \half be due and payable in 
i n  ~ ~ n ~ ~ ~ ~ j a ~ ~ l ~  availabk ftmdt; o n  July 1, 30 I and on each ~~~~~~j~~~ ~ e ~ a ~ ~ ~ ~ c ~ t  Date 

(b) Principal. Principal shall be due and payable in Dollars in j ~ ~ e d j a t e ~ ~ /  avaifabie funds as follows: 

-3- 



( i )  in six (0) consccmivc quarterly in:;tnlirnents in the a i i ~ ~ n t  of $ 1  50,000 each, such 
cpil'lerly installment to conimence on October I ,  701 I .  !with succeeding insialhents hcing due and payable 01) each 
l'rinctpiii Repayrrent Date thereafter through and including the PrEncipaX Repayment Date o c ~ ~ ~ ~ i n ~  OF) .I 
-1013. Ei lS  

(ii) on a daiiy basis, an amount equal to all Capacity Fees which are swept im the a~cotint of 
the P,arrder ~ ~ e ~ ~ t ~ ~ ~ e ~ i  in :he Cash Sweep Agreement (or an> substitute or rep1accmi:nt account) which nmounts thc 
L m i d ~ r  shall app:y to the outstanding principal hereunder: provided, Iiowever. that in the event that any such 
C'apacity Fees are for any rcason received by the Borrower and not remitted to the Borrower's blocked accomt, the 
Borrower shall hcrid an) such Capacity Fees so received in trust for the 1-cnder and shall imin 
C'npalcity Fees to the i m d e r  for application by the Lender to the repayment of principal oimandrrrg tinder this Note, 
Ph!lS 

( l i t )  a final principal paytnent of all outstanding principal on the Maturtt> I)&, 

( c )  Final Payment a t  Maturity. Notwitlistanding anything herein t o  the contrary, unless .iooner 
of ail Event of DeTault, the cnfirz ~ ~ t ~ ~ a ~ d i r i ~  indebtedness under this Note, 
g principal together with any and all accrued and u r i p d  interest and any 

otl?er amounts duz hereunder, shall be due a;ld payable in full, in DolEars and in ~ ~ n e d i a t ~ l ~  avarlable fiinds on the 

(d) Method of Payment; LXrirt Debits; Pavtnentc.,n ~ o n - ~ ~ ~ j ~ n e s s  Da) s; Applicable ( 
t3orrtrwer shall iirakc c x h  payment dire under this Wote to the Holder at its Fkad C)fGce not tal 
New Yxk.  Neu York time, on the date whelk due in Dollar:+ in immediately available funds, wit 

erciaiin. Whenever any pajnietit tu be made under this l\iate shall be stated to be due on 
ess Dq, ,  siiclz payment shalt hc wade on the ticst succeeding Business Day If the dare fix m y  payment of 
p d  is extended by operation of law or otherH ise, interest and f'ecs thereon sh,di be pqab'r  %r stich extended 

rime. A l l  paymebits by or on behalf of the Borrower under this Note shall be appliec rst to the payment of  ail few, 
ses and other amounts due t o  the Holder fexciuding principal. and interest), t to ac,criied interest, and the 

F,vent of  Default. 
rity a\ the Holder 

it of outstanding prin 
applied to the indebt 

provided, howevcr, that a%er the occtmenct: o 
s under this Note in such manner and order of" 

3nes in i ts  $ole discretion. 

5 .  Late C harp .  Without in any way affcctmg the kilolder's right to iteclair an E3be11t o f  Detauit to hme 
occumd, if the entire amount of any required principal and'or interest is riot paid in hill in DofIars irr immediately 
iivaitsble fimds *vvithin ten (10) days after the same is due, the Borrower shall pay to the Holder a late fee eyuaf to 
Live pecent (5%) of the required piyrnent. 

b ~ ~ ~ p ~ ~ ~ ~ ~ ~ ~ ~ ~ .  Borrower may, at its option and upon five (5) Busiiiess 
L-tolder, prepay jirincipaaf e ~ r i d e ~ ~ ~ ~ d  175 thrs Vote, in whole, bur iiot in part. on the 
p q  all accrued interest on the principal being paid to the date of the prepaynien 
expenses and otkrcr iimounts thcn due herewder. I n  its noticc. the ~ ~ r r ~ ~ e ~  shall spe 
prepy inent 

7 .  ~ e ~ ~ ~ ~ ~ i ~ ~ a t ~ ~ ~ s ,  Warranties arid Covenants. In order to induce the Holder to make the I ,om the 
Ron-ov,er maltea tlte kAfou k g  representations, warranties and covenants to and with the it loldcr. vbirich ~ 1 ~ 1 1 1  be 
deemed made adu of the date hereof and on the date of Ihe Loan and shall surviw the execution arid delivery hereof 
and cadi performance hereunder. Any knowledge acquired by Holder shall not diminish its rights to icky upon such 

ti tarion s, warranties and covenants. 



(b) Author&. The ~ o r r ~ ~ w e r  has full power :+nd autlzority lo enter info and perf~~rr i~ the ohligations 
under tlris Note and the other Loan Documents to which it is or will be a party, to make the borrowings contemplated 
herein, to execute and deliver this Tkjote and the other t,oan Documents to which it is or will he 51, party, arid to incur 
the obligations provided for herein and Iherein, all of which have duiy authoriird bq all 
corporate action. No other consent or approval or the taking of any other action in pect of the c;hiweholder?; o r  of 
:my public nuthorfty (including, without limitation, the Arizona Corporatmn Cornrn 

~ ~ n f o r ~ e a ~ ~ i l ~ t y  of this Note, the other Loan Docurnents to which it 
cuxuted d i ~ t  delivered in connection here\;\.ith or therewith. 

cci E33ihg Agreements. 7his Note. the other Loan Documents and any other 
;md'or 3clivercd in connection herewith or therewith by the Borrower constitute the valid 
obi igalions of Rorrower, enforceabie in accordance with their respective terms. 

(d): Hi0 C'onflictinv Law or Agreements. The execution, delivery arid performatice hj 13orrower of this 
Note, t;ie other Loitn ~ o c ~ m e ~ t s  to which it is  a party, and any other document execirtzd a d o r  delivered i n  
cmrrcclion here\+ ith or therewith ti) do not violate any provision of  any o f  the organmtioiial ctocunients of the 
Hsrnwwer, (ii) do ~ z r j t  violate any ordcr, di:c:ree or judgmerit, 01 a i 1 1  provision of aiiy stat . rtrk or regulation, 
( i i i )  do  not violate or cclnflict nith. resirl l  i i n  d breach of or corisiitute (with notice or lapsc of time, 3r both) a default 
~i-nJer any ~ ~ a r ~ ~ i i ~ ~ ~ ~ ~ e r  agreement, mortgage or contract to which P3orrawcr ;s a pnrty, or b)/ which any of' i t s  property 
I* bound, and ( i b )  tfo not result irr ttte creation o r  imposition of any lien. charge or encurn~ 

iy property or asset5 of Borrower. other than the Fiens ~ o ~ ~ ~ e ~ ~ ~ p i ~ t ~ d  b) thc 

(e) Compirance. The Borrower: (i) is riot in defauk wifh respect to or iii  \/idation af' any orden, writ, 
v e n ~ ,  commission, 

to which if or i ts 
mjunetton or del I ee of any court or of any federal, state, municipal or otiier governivcnta 
hoard, bureau, agency, authorily or official, or in violation of any law, statuts, rule or r 

subject, ( i i )  has not received notice of any such defat& froin any part> 
t default in the payment or performance of any 01' its o b ~ ~ ~ ~ € ~ o r i ~  or 
e, Icase, contract or other agreement to which it i s  it pa@ 01 by which any of i ts  asi.iets or 

(f) Blocked Account, Cash Sweeu Aueemeg. The Borrower shall cawe to be estabiished and 
~ ; ~ ~ ~ ~ ~ ~ ~ ~ i n e d  at dF time<, aftcr the drlte hereof until all Obligattuns have been indefeasibty paid in DoUars i n  fuI1, a 
b loc ld  accomx in i t s  ~iame into which all Capacity Fees shall be eposited. Ail Capacitj f 2c.s depwited 10 such 
btocketi account shall be smept on a daily basis tot an account of the l,ender identified in thc Lash Sweep Agrcemenl 
(or 10 any wlaslttute o r  replacement account that the Imder  may establish) on the I e r m  set f c d ~  I h r e h .  At1 
proccetls received info the Lender's account will be apphed to the Obligations of the X3orroner to the 1,ender 
EkWeulitkT. 

(9)  the I,eiidei in writing (ai of the t7iiiig or  
n to file o r  commence, m y  action. sui t  or 

g, wholher at law or in equity, including arbitration proceedings and an) proceedings by or before any 
rml ~ ~ ~ ~ ~ ~ ~ r i ~ ~ .  against the Borrower that could reasonably be expected to resttit in it ~~~~~~~~~~ Adverse 

Effeci, (13) of the occurrence of any Defaulting Event or E\ent of Default. specifiing the nature and extent thereof 
md ttx: corrective action (if any) which is being taken or proposed to be taken m ith respect i h e ~ l t r ,  and (c) any 
i kve io iment  t k t l  has resulted in- or could reasonably be expected to result in, a ? ~ ~ a ~ ~ ~ ~ ~ ~  Advcrse EfTecl. 

L~~igation, Notices. The Borrower shalt promptly a& 
sornmencemcnt of, or m y  written thrert or notice of intention of any Pe 

(h) Obliryations and Taxes. The Borrower shall pay its obligations promptly aad in accordance with 
thcil- teims and pay and discharge promptly when dBe all taxes, assessments. and ~ ~ ~ ~ v e r i i ~ i ~ ~ ~ ~ ~ ~  charges or levies 
in  poseEd upon il or upon it<, income or profits or in respect of its propciq, before the saim shal! becc~nc deiinqueni 
or in defatltt; ~ ~ ~ ~ ~ d ~ ~ ,  however, that such payment or discharge shall not be rcquired with respect to any tax, 

En good faith by 
resp,t:ct thereto in 

jevq or cfaiin so long as the validity or amotint t 
ings m d  the ~ ~ ~ f f o ~ ~ / e r  shall have set aside on its bo 
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accordance with e3AAP and such contest operates to suspend collection of alze conccstcd obliga~isn, Pax, assesiinent 
or charge and enlkrrcement of a Lien. 

(0 Kicrhts of Inspection and ADaraisaj. The Borrower sliatl permit ?he I,endrr OF n n g  ngcni ur 
t-eprcwitative of rhe Lender to (a) exainiiie and make copies of and abstracts from the records, including without 

r records, and books of account of, arid visit the properties of, ehe Rorrower as often as reasonably 
reasonable prior riotice and ?o discriss the ;af'fairs. finances, and accounts 0 1  the Borrower with 

by the 
) cause 

crlfaieral to be conducted by appraisers se1ec:ted and engaged by the Lender zt the sole coyt arid 

and directors and its independent accountants (uho, by th is rvferei-rce, arc aut 
s such matters with the Lender or any agent or representative of the l,ender.), 

zxpenhe of the 13i1rrower. 

Further ----- Assurances. Thc Borrower shall ehecute any and all further docuni 
nents and instruments, a:id take all further aclion (including f 'r l ing uniform coin 

other financing $tatements, mortgages and deeds of trust) that may be required under applicable law. or that the 
1,aider may reasonably request, in order to ef'fectuate the tramactions c o ? i ~ e ~ ~ p ~ ~ ~ ~ d  by the L O ~ J I  ~ ~ ~ ~ c i ~ ~ e ~ i ~ s  

(k)  N o  Additional Debt. h e  Borrower shall 1101, without the prior written coa?.rent of thc Lcnder, 
create, incur, assiime, or suffer to exist any recourse or nonrecourse Debt, except: 

(iii Ilebt resulting from endorsement of negotiable instruments for cxdltscrian in khe ordinary 
COIKSC of busine(r~,: and 

(iii) accounts payable to trade creditors fix g,ovds or services and current ape 
than for ~rorrowed money). in each case incurred in the ordinary course of busiiiev, and 

required time, uri less contested tn good faith and by appropri&e proceedings. 

( I )  N o  Liens. The Borrower shali not, without the prior written consent of the Imder, reate, incur, 
$0 exist any Lierr upcn or with respect to any of i ts properties or assets, now owned or hereafter 

ties or rights in rcspect of  any thereof, e w p t  the foilowing which shall acquire3 by ir 01 on an) incollie or re 
CtrnstitLJle ' ' ~ ~ ~ ~ ~ ~ ~ ~ ~  Liens": 

f 0 Liens created under the Loan Documents ir7. fawr oPtIie Lender; 

(ii)  Liens for taxes or assessments or other ~ o ~ / ~ r . i ~ ~ ~ ~ n t  c h q e s  or Icvtey F W ~  >el due and 
p q a ~ p i t  or which are beiiig contested In gi>ocl faith bg the Rorrcmeei and for adeqrr6ire resL*ri e$ has heen sea up in 

rdttnice with GAAP and which are otherwise satisfactory to the Lender; 

(i\ ) carriers', warehousemen's, mechanics', ~ i i ~ ~ ~ e r ~ a ~ n ~ e i ~ ' ~ .  repaimen's or other I ike statutory 
I i ens  (other than I,iens arising from violations of any Environmental Law) arising in the ordiiiary course of business 
and :rtxuying obligations that are not yet due and payable or which are being contested in  p o d  faith and for which 
~ ~ ~ e ~ ~ ~ ~ e  r w m m  have been established which are satisfactoe to the 1 miter ,  

-8- 



%?atmlcnt i, wlt h \ V I & )  I,ien,, arising trim precantrionarq iiriiform conninerctal (.ode ti 
rospect to assets leased by the Dorrnwer pursuant lo permitted operating Eeiises; and 

) 
ances incurred in the ordinary course o f  business which, in the a~giegat 
aterially detract from the value of the propert) sub-iect thereto or iiite 

zoning i esrrictiorus. easeinexits, rights-of-waq , r 

(m) &mendrnerkts to 1 echriical Ternis and Conditiogt. Fbe Borrower and the Lender. (by its acceptance 
e contrary contained in ;my agreeniciit between my G!3 e) hcrcby agree that, now 

and the Borrower or in an? pioposal by any GE Company tar the Borrower, the 
reiating to the te~linic~il aspects of any equipment and previously fiirtrished p 

(’ompany (the ““1 uctmical Terms and Conditions’’) shall apply: 

( i )  any membrane w anty as described in any arid all GSE Company mtracfs with andor 
prt>possls to the EAorrower entered jato or delivered prior to the date hereof is hereby void and of no f h h e r  force and 
cffect: 

( 1 1 )  any procesb warraiity as described in an) atid all GE C’cmpanq coir~acts u it17 ,wdior 
prctposiils to the ~ ~ ~ ~ r r ~ ~ ~ ~ ~  entered Into or delivered prior to the date hereof is void and of no ftxther fo 

(iv) any merirbrane module replacement price guarantee of US $8 I O  00 per- 
znd of 10 further force and effect. GE ~ e ~ ~ i b r a ~ e  Module Replacement Price ~~~~~~~, to !-e paid 

ce ~ ~ M ~ ~ r ~ ~ n e  Modules shalf be USD$1,I0O.00 plirs ~ ~ ~ ~ s t ~ e ~ ~  for inflation 
n This price shall remain valid for a period of fjve ( 5 )  qears. At an> finit during 

repfacemerit modulcs are purchased; $he replaceinent price wil i  t9e subject to adjustmetit for ;my iwrease in the North 
American Co~isinmer Price Index fCR]  1 .O% & any increase due to ctirrency exchange r ae  differences from 
the. ddte of thk Note arid the date of purchase. The Bank of Canada FX rates will be the ba4s 01 th is  FX ~ ~ ~ j ~ t ~ ~ r ~ i e t ~ ~ ,  
i’bc ~rfl’ercd repiacerneni price 1s quoted EXW Hungarb AH freight. paclmging anci ;kpplicahle duties and ta\es are 
extra No warrmty wit! apply for the replacement; 

(v)  alt. GE Company supplied equipnierit for the Dei Ortr and Section 14 plains 1s tlccrned to 
on a tiis t ime of detiveiy. 
o ~ t ~ p ~ n ~  and the Borrower, 

vecl oiisite by the Borrower and in goad working order and 
ything to the contrary contained in any agreement between an 
en equipment will be the Rorro~vcr‘s r e s p o n s i ~ ~ l i ~ ~  and obligra 

(vi) ail future slafhtp activities by any GE Company field services reprc 
ibis the Stated Startup Activities will be eharqed on a per dieiti basis b! th 
lucabfe GI3 Company 201 I field service rate sheet, with invoices IO be 
‘oritpan>, dire net thirty (30) days; 

( v i r )  for ail startups, Bnri ower will provide ine ical and clectrica! c~)n~racdors onsite full 
t ~ n i c  fo start-up and non G€ Company eyuipnienr and to assist any GF Cornpaq start-up as t‘eclurrsdt. 

(viii) Section 5.2.1 (Scopc of S ~ i p p l ~ ~ - ~ ~ i i e r s ~  set forth in original proposal forin the 
ble GE C”oinpany to the Borrower remains in effect or, at the crytim ofthe ,tpplii:abTe Gk Company, riiuy be 

restateJ in tlnc now proposal; and 

(ix) there w i i l  be no requirement tor a performance tesf by the applicable: (XL: Conipaiiy aHer 
4~art- lip is conipkte 011 either plant of the Borrower. 



(n) Mertyers, ~ o n s o ~ ~ ~ ~ t ~ ~ ~ s  and Acquisitions. The Burl ower sME noi merge into or  consolidate with 
nn:g other I'ersoii, or permit any other Person to merge into or consolidate with it, or sell. assign, Icast:, transfer or 
otherwise dispose of(whether in one transaction or in a series oftransactions) all or ilily substantial part of its assets 

r nc)w cmiied or hert:afer aiqzrired) or purchase Jease or otherwise acquire 4 wlrethet i t1 oric trtzmacf ion or  in  
a senes of transdctlonq) all or a sdxtantial part o f  the assets or business ol' any Person, ex 
dispositions otherwise permitted under Paragraph 7(p) hereof. 

(01 Sale and keasebdc. [he  Borrower shall not sell, transfer, or oiherw~se c" of artj real or 
htrsonzl property to any Person and thereafter directl) or indirectly h s e  back the same or similar property. 

(p) Sale of Asyet$. I he D-tcrrrower shall not sell, lease, assign, tran.ifer. or othem i L e  Jtspttsc o f  *in) oi 
ies I ~ O M  ownccl :~.r hereafter acquiied assets except (a) distributions by the Borrower which 
~ ~ a r ~ ~ ~ ~ ~ 1 1  '7(q) hereof, (b) the sale or other disposition of assets iri the ordindry course of the Bo 
the sale or other dispmition of dssets 1x1 longer used or useful in the conduct of:k Borro~cea's 

.value. 
ositioia of" assets which are promptly repIaced with similar assets oT reastrnably cquivdent book 

(y) Disii Ibutions. 1 - h  Borrower shall not makc, directly or indnrecriy, my. tlistributicrn ( ~ J s '  reduczion 01' 
capital or otheri+ise), whether i n  cash, propmy, securities or a combination theieof, to any of' i ts mernbrs. or 
direclEy or indirectly purchase, iedeem, retire or otherwise acquire for vahe any member's iirterest. 

(r) ~ i i ~ e s ~ ~ i ~ e i i t ~ .  ' b e  Borrower shall not make any isan vance to any Pee soti, or piir:hasc, hold or 
any capital stock, assets, obligations, ar other securities of, or make any capital ~ o n ~ ~ ~ ~ ~ ~ i ~ i o l ~  to, or 

otherwise inve\t in or acquire any interest in any Person. 

(SI Gtwaiities. Etc. T'hc Borrower shafl not asmiie, gtiaraiity, end( , or otherwise bc or becol7ie 
directly or contiragently responsible or tiable ~ i n c i u d ~ i ~ ~ ,  but not limited LO. an agreement to purchase an  
stock, imets, goords, or services, or to wpply or advance any funds, assets, soods, or services, or to niaii 
wi:h Pwson to i ~ ~ ~ i ~ ~ ~ ~ ~ 1 ~  a minimum working capital or net worth, or otherwise to asbrtre the creditors of any i3erson 
against loss) fur obtptions of any Person, except guaranties by e n d o r s e ~ ~ e n ~  of negotiabie itrsf mme~tts f i x  deposit 01- 
colletlrnn or iimiiar transactions in the ordinary course of husiriess. 

tt\ -_-_____----_ TI-aisactions With AtEliates. f-he Borrowcr shall not enter into ani iransclction, ~ ? ~ ~ ~ ~ ~ ~ ~ n ~ ,  without 
, with an) Ai'Filiate, except in lintitittion, the pirrchase, sale, or exchange of property or the rtmdering of any serv 

thr  ordinary emme o f  and pursuant to the reasonable requirements of the Borrowis business arid 
reiisonttble terms no leis favorable to the Borrower tlian would obtain in a compaiabie ~ ~ ' ~ - 1 ~ ~ ~ ~ ~ ~  tra 
Person not an  Affiliate 

(u) Change in Control, Business and ~ c ~ o u n ~ j n ~ ~  Methods (a) the I vidual ~ ~ ~ ~ a r ~ ~ ~ ~ ~ ) r ~  shaH at all 
i i ro s  be the sok owners of all equity interests in the Borrower and the Borrower shl l  not issue any additional share 
of capital stock io zmy Person: without the prior wi-itten consent of the I,eiider, and (1) )  the Burrower shafl not engage 
at any time in any business or business activity other thaD currently conducted C)I reasoilably related thereto, or 
 errn nit a material change in its method of acxounting or d change in i l s  fisca! year. 

(v) 

h coinptiistltion paid ta any such Guarantor, officer or other ~ ~ ~ i ~ ~ ~ p a i  of the Borrower 

Compensation. The Borrouer shaH not inLrease salaries, bonuses, fees or other cash ~ ~ ~ ~ ~ p ~ ~ ~ s a t i ~ n  
paid IC any d j i i ~ t a n w .  any ofticer or any other principal of the Borrower by more than 10%) over the prior year's 

edent. I he agreerxaent of clie Lerder eo permit the k3orrowr to 
by the Borrower to tbbe tendcr to term debt as midenced by this 

Docunients, shall be subject to the prior satisfaction of each of the followii-ng c o ~ ~ i t ~ ~ f ? s  (uni 
dgrees in writing to the coiir-ntri.'): 



C O  the Lender shall have received eat h ofthe fbllowjng, in torira and suhskance satisfacrory 10 
the Imtder and irs counsel: 

(A) this 1Vofe and the Post Closing Z,zt~t:r, at! #u1> cxecuted anid delivcrd Eyy the 
lPorrower and/or the Guarantors, as applicable; 

(B) copies i t i '  all corporate action taken by the Borrower, including resolutions of i ts 
, cert I ired as of the Director s, duthorizing the execution. delivet?, and performance o f  the Loan Docunic 

is Note by the Secretary o f  the Borrower; 

(C) a cettilicaie, datcd as of the date o f  this Note, of the Sccrctary of llxe Borrower 
ag the names arid true signatures of  the officers of the Borrower authorized to sign the Loan Dr~curnents and 

the o h t  r doaitnmcs to be delivered by the Borrower under this Note and tlie other Loan Documents: 

(D) a Certificate of Legal Existence issued by the Szcretarj of Stcite of the State of 
Ariron29> evideming that the Borrower legally exists as a corporation in the Statc of Arizona, 

(Ff receipt 5y the tender of the S25,ilUO good fditli deposit from the Borrower: and 

(6) at1 other documents, instruments and agreements that thc Lender shaXl reasrtnably 
require in ccwnecucm Rith this Note or an! of Loan Document. 

(iii ,411 represexitations and warranties contained in this Note and the other Loan Documents 
sliali be true and Correct in all inaterial respects. 

(a) Failure to make due paltnent of principal or interest on thrc, Note (ri in the ~~~~~~1~~ of an) other 
diiess or ;iakility owing bl the Borrower or any Guarantor to the Woider tlnder ihc I m n  Thxm-rcnts or 

otherwne (including, without limitation, ary receivables or other amounts which may become dut' for equipment 
provided or services rendered by the tender to the Borrower). wlietiier now existing or hereinaft 
direct ckr contingcnt; 

(b) Failure by the Borrower or any ~ u ~ ~ n t o ~  to observe or perfam any covenant co 
Note oi any ot'lhe other Loan Docurnails lo which iVshe is a party or b) which i t 1 - k  i s  hou 
timita$i:m, the failure of the Borrower or any Guarantor to perform any oftheir rqx,ctive obfi 
Ckosing Letter or to deliver or cause to be delivered to the tender any of the items roquired to be deiivered pvrsuant 
thereto. 

fcf Any representation or warrant), made by the Borrower or any ~ ~ a r a l l ~ o r  to the Holder 01- an) 
e or other data furnished by Borrower or my Guarantor in coxinection herewith or any of the 

ocher Loan Doctirnenrs proves at any time to be incorrect in  any inaterial respect; 

(d) If any ofthe Loan Documents shal! be cancel led, termiiiated, revoked or resciirded or the E,cnder's 
mortgages or liens in any Collateral shall cease to be perfected, or slid1 cease LO have the priority 

the Loan Documents. in each case otherwise than in accordance with the terms thereof or with the 
expass praur w ~ i t ~ t * n  agrecnieiit. c:iiwnt or approval of the Lender, 01 duy 'ictioit dt law, sui t  CN in q u i t j  QI othct 

tegd pwceediirg to cancel, revoke or rescind any of the Loan Document3 shall be conmenced by or 
Borrower or an! Gtiarmtor party thereto or any of their respective members or stockholders, as ihe 
at iy  court or & I * >  otht*r ~QVernl?lentai or regulato~ authority or  agency of ~ o n ? ~ ~ ~ ~ n ~  ~ ~ r ~ ~ d ~ ~ , ~ ~ ~ n  sha~l make a 



nination thdt, or tssrie a judgment, order, decree or ruling to thc efkect that; arty one o r  more of the I,oan 
Docitmcnts is illegal3 invalid or uneirforceabk in accordance with the ternx thereof:, 

(f) The Rorrower or any ~ ~ ~ ~ r ~ n t o r  slxdl (i)  t~tpply for or consent to the a p ~ o i ~ i t ~ ~ ~ i ~ ~  o l  a receiver, 
conscrvstor, trusiee or liquidator of all or a substattial part of any of its%er assets; ( i i )  become insolvent or be 
wial-dc, 01' d m i r  in writing its inability, to pay its/her debis as they mature; (ii i)  Me or permil the filing irf any 
petitim ca\e. ~ r ~ ~ n ~ e ~ ~ ~ e i ~ t ,  r ~ o ~ - g a ~ ~ ~ z ~ t ~ o n ,  or the like under any insolvency or bankruptcy law. or thc a 

gnnient For tlie benefit of creditor\ or the consenting to a 
r delay of debt or the a ~ p o ~ n ~ ~ ~ e ~ ~  of a receiver for al! or any part of 

or tlte making of an 
satisfaction, settierne 

It4her ropei-ties- OF (1.) take any action for the ptii-pose of effecl ing any cfthe foregoing; 

fgt An order, ~ u d ~ ~ e ~ ~  or decree shall be entered, or a case shall he C O ~  

or a n y  Guarantor. without the application, approval or consent of the Borrower or suc 
of imripetent jrrrisdiction, approving a petition or permitting the c o ~ n ~ ~ ~ c e ~ ~ e ~ ~ t  of il 

&iron of thi- Bori ower or any Guarmor  GT appointirag 21 receiver. trustee C O ~ C I ' V A ~ O ~  or l j q ~ ~ ~ l ~ ~ o r  t t l '  die 
Borrower or any Guarantor, or of all or a substantial part of its assets and the Borrouer or any c,iuarantcrr by any act, 
indicates i ts approval tlliereo F, consent thereto. or acquiescence therein; 

(h) i y  Guarantor :o pay o r  perform aiiy other ~ ~ ~ d e ~ ~ t ~ ~ ~ ~  
s of $50,000, whether coritingenl or otlierwise, or if any such other indebtedness or ob 

Failure by the Borrower t 

lenrted, or i f  there exists an) event of default under an! ~ n s ~ r u r ~ ~ e ~ t ~  document or  
elicing or securing such other irxkebfcdxiess or obligaciom; 

(i) One or more tax liens, writ of garnisliitieril or attachment, judgments. decrees, or orders for the 
0 ess of ~ S 0 , 0 ~ ~ ~ ~  shali be rendered against the BoxTower or any Guarantor and €he mne shall 
remain u n ~ i s c ~ ~ ~ ~ ~ e ~  for a period of thirty (30) consecutive di3)/s during which execution shall not bc effectively 
~ZayeJ, ~r any action shall be legally talien bq a judgment creditor to levy upon assets or properties of the Borrower 
o r  any (iiiarantor to enforce any such jrrdgnent; 

0, (i) An ERISA Event O C C U ~ ~  wlth respect to a Plan or ~ ~ ~ ~ i e i ~ p ~ ( ~ ~ ~ ~  Plan 
could roasonalslj be expected to result in liability of Borrower wider 'Title IV of  ERISA to tli 

ri an aggregate mount tn excess of $50,000, or (ii) Borrower or iJlly IBIS 
when dde, &er the expiration of any appiicable grace period, any installment payment with respect to i ts  w j t ~ i ~ ~ r a ~ a t  

i i iy under Section 4201 of ERISA under a Multicrnployrr Plan i n  an aggregate i nt in excess of $50.000, or 
deteriniriatlon that therc has occurred ail cvertt or condition 1 

ion 4042 om' ERISA for the tenninalion of. or for the appointment of a truc,tec to adrninistcr, my Pian of 
Borrou cr; 

@) 1 he Holder believes $hat there has occurred any Material Adverse 
ut limitatroil, any Collateral), liabilities, financial condition or business of the il 

ct 011 thc assets (inchrdmg, 
wer or m y  Guarantor after 

the: date ofthis Note: and 

(I) 
niiartufce of' any agreement of the FforroBer or any Guarantor is impaired, or  therc is slid3 

It; at any time. the Hofder belicves i n  good f i l t h  that the prospect ofpaymcns <)far 

assets, liabilieics, ~ ~ a ~ c ~ ~ ~  condition or business of the Borrower or any Guarantor 
hidt iir pairs the 1 iolder's >eeurity, inchding without limitation. any Col'tater-ai. oi inc 

der believes in good 
di ofi-ti.iii-collrctioi7. 

Upon the occarrence of ( 1 )  any Event of Default set forth in subparagraphs (f) and (g 
all in~iel7tedtless 1iercunder slialll a ~ ~ t ~ ~ i i ~ ~ ~ c a l ~ ~  become ~ ~ ~ ~ ~ ~ ~ ~ ~ t e ~ ~  d w  and paqablc. 
protest. notice of protest t )r  other notice or requirements of m y  kind, ail ol:which ar 
uer, and (2) any one or more of the other Events of Ihfnult, any and all indebtedness Iiereimder sAiall, at 



or other ,rotice or require of kind, all of which are expressly w a i w  
a waiver of che right I O  exercise the same i 
r vent of Default. rlte taldel rnay e 
ctttierwise. including h e  r 

Code as in effect !ti art) applicable juridiction. 

er. Faihre by the Ilolder to insist upon tile strict perk 
hall not ire deemed to be a waiver of any terms arid ~ ~ o ~ ~ s ~ ~ ? ~ ~ ~  herein, arid the Holclcr shalt rcrdin 
to insist upon strict performance by the Borrower of any and ail terms and provisions ofthis Note 

ce by BOI.ro\~~~t*r of 

or any ilgreernmt securing the repayment of this Yotc. 

(a) The Borrower shall pay on demand a11 expenses ofthe Lender in connection with the prcpsardtion, 
tion. deIiieiy, titirig and recording of !his Rote and:trr any of the other L c  

, \vithout limitattion, fees of outside counsei or the allocated costs of in-house C C ~  

consulting, brokerage or other sirniiiar professional Fees or expenses, ally taxes and all stamp and othcr taxes arid fees 
p iy , i l$ i~  o r  clctci-mined to be payable in coruzectior, with the executioil. dchcry,  filing, aid r ~ ~ ~ . ~ r ~ ~ j ~ ~  ~ f '  any of thc 

and the other documents to be delivered under any of the Loan DocumtWs. and any ices or 
ed with travel or other costs relating to any appraisals or examinations COI 

ftFse Loan or m y  C O F I ~ T  therefore (collectively. the b ~ ~ . , ~ ~ ~ e ~ ' s  Cla3sing C 
of all s ~ c h  Lender's Closing Costs shaEI. I paid, bear interest at thc highest rate applicable 

fault rate:, if applicabk) and be an obligation secured by 
standing the forgoing. any E ender's Closing Costs which dre in 

rower and the I,ender, In a ~ ~ ~ ~ i o n  to the forgorng Lender's Clasi 
tcfl expenscs of h e  Lerider (without l ~ ~ i t a ~ i o ~ )  in connection with the default, collection. waiver or ~inendment o f  
ioerr tcrms, o r  in conirection witb Lender's exercise. preservation or enFmcement of any of its rights, mnedies or 
options herctmkr oc tinder an> of the of tier Loan Ctocuiiwits. j n ~ ~ L ~ d ~ ~ ~ ~ ~  w ~ t ~ ~ o ~ ~ ~  iiiirxitarion, lbes of outside counsel 
or the allocatcd costs of in-house counsel, accounting, consuftbig. brokerage or other similar professronal fees or 
expcnses, arid a g  fees or expenses associated with trave! CJT other costs relating to any appraisals or rxaniivrations 

~ O L U I I  o f  d1 such Enforcement Costs shall. until paid, bear interest at. the highest rate appiica 
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, if ~ p p ~ ~ ~ a b ~ e ~  and be an ~ b l i ~ a t ~ ~ ~ n  secured by an> ccrllateral. I n  addition, the I3orrower 
 si^ the Lender harmfess from and against any and all liabilities with respect tu or  in^ from 

in p) !rig 01 lailure to pay: (i) Lender's Closing Costs for wliich it is r e q o n s i h k ,  and (ri't E,nforcatnent 
C '0 '~ lS .  

(b) En addition to at13 other fees and expenses which may bc due by the Borrower laereunder or under 
o l lw  Loan Docmeitts. ~ n c ~ ~ d ~ ~ ~ ~ .  without limitation the Lender's C iosiiig Costs snd aniy Enfol 

Bonowr  hereby agrees to pa) to the Lender on 31% annual bask on Jbne liQh o f  each 
I I .  a;i a d n ~ i ~ i i s ~ ~ ~ t i v e  fee eqitai to $12,500: provided, however, that in the event th 

tki i, N o  e to an ~ ~ ~ ~ r ~ l a ~ ~ , ~  rhird par&, the Borrower's obligation to pay an ~ ~ ~ r x ~ ~ i t ~ s t r a ~ ~ ~ $  fee 0 ~ 1  

i be iiuH and void and crl no fwther force and effect, 

ny delay on the part of the  H~ldcr  hereu 
eeinenb which may secure this Note 5h 

in exmisirkg any I ig 
t operate as 8 waivei 

casioii shall not operate as a waiver in thc event of a subsequent 
f E  be ctirxiulative and not in the ~ ! t ~ r r ~ ~ ~ ~ j ~ ~ ,  iand sh 

nt, instrrtnieat or ageanent governing, evidencing o 
ntended b) the parties a:, the final. coniplae 

be superceded by this Note. and ziey park) i, r 
W 11 prior or e o ~ ~ ~ e n ~ ~ ~ ~ i ~ i ~ ~ o u s  promises, a 

in this Note. This Note niay not  ire ame~idetl or modified except hy a writtcn 

eld invalid or unenforceable, then ciitlq such provision shall be dceinttl Eiaefkctive 
and the remainder ofthis Note shall not be affected. 

~~~~~~ of ~ # ~ ~ y ,  Use of Pracee 
R copy ofthis Note ~ K K I  attests, represents and warrants to the Holder that no part ofthe proceeds ot the I om were or 

E C  OF in pari. directly or iiidirectly, for the purpose of purchasing the stock or assets or an) entib 
rying an) "malgin securit)" or "miargiii stock" ai; quch fi'rrni are Jefincd 111 fieguiukion I ' o f  the 
ofthe Federal Reserve System. Upon receipt o f  any affrdaviil of m orficer of the ldolder as to the 
n or mutilation of this Note and. in the case of dnj such loss. theft, destructio 

~ ~ ~ l ~ ~ ~ t ~ ~ ~ ~  of such hote. Borrower wilt issue, in Lieu tiicreof, a r ~ p ~ ~ ~ c i ~ i e ~ ~  of  

&e. The Botrower a 

same psincipal amount thercof and othen;vEse of like tenor. 

i6.  
s r ~ h  provision 15 arid will be tkenied to be totally ineffective to tiine 

S~~~~~~~~~~~~ I f  any provision isf this Note is deeined void, invdid or iineniirrccahle i l ~ i i  

nt, but the remaining 
et1 unaffectid and shafl remain in "rirll rorce and effect. 
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WHERll’Of , ihe Borrower has executed, or caused this Note i o  be dit!? 
iiistrmeiit a h  of :he date first alnove written. 


